
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

W .  R .  G r a c e  &  C o .

the Pet. i t ion

AI'FIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 94 of the Tax Law

for  the  Year  1967.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon W.  R.  Grace & Co. ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a

t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

W .  R .  G r a c e  &  C o .
Grace P laza
1114 Ave.  o f  the  Amer icas
New York ,  NY 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i t .o ry )  under  the  exc lus ive  care  and cus tody  o f  the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last.  known address of the

pet i t ioner .
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Sworn to before me th is

7 th  day  o f  Ju l y ,  1980 .
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STATE OF NEI1I YORK
STATE TAX COMI'IISSION

In the Matter

W .  R .  G r a c e  &  C o .

the Pet i t ion

AT'FIDAVIT OF MAIIING

for Redeterni .nat ion of a Def ic iency or a Revisi .on

of a Determinat ion or a Refund of

Corpora t ion  Franch ise  Tax

under Art ic le 9A of the Tax law

for  the  Year  1967.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t . i ce  o f  Dec is ion  by  cer t i f ied  mai l

upon Paul H. Frankel the representat ive of the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr. Paul H. Frankel_
]-l-]-4 Ave. of the Americas, 44th Fl.
New York,  NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f  the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address seL forth on said wrapper is the last

o f

o f

known address of the representat ive of the pet i l ioner. - . }
I r
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Sworn to

7th day

before me t .his

o f  J u l y ,  1 9 8 0 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju Iy  7 ,  1980

W .  R .  G r a c e  &  C o .
Grace Plaza
1114 Ave.  o f  the  Amer icas
New York, NY 10036

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have no\,r  exhausted your r ight of  review at the administrat ive leve1.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone # (518) 457-6240

due or refund al lowed in
to :

F inance
Counse l

Very truly yours,

STATE TAX COMMISS]ON

cc :  Pet . i t ioner '  s  Representa t ive
Paul H. Frankel
1114 Ave.  o f  the  Amer icas ,  44Lh F I
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF NEId YORK

STATB TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

W. R. GRACE & CO.

for Refund of Corporat ion Franchise Tax
under Art ic le 9A of the Tax Law for the
Year  7967.

DECISION

Pet i t i one r ,  W.  R .  Grace  &  Co . ,  w i t h  o f f i ces  l oca ted  a t  G race  PLaza ,  1114

Avenue of  the Amer icas,  New York,  New York 10036,  f i led a pet i t ion for  refund

of  corporat i -on f ranchise tax under Ar t ic le  9A of  the Tax Law for  the vear  1967

( F i l e  N o .  1 7 8 6 1 ) .

A fo rmal  hear ing  was he ld  be fore  Edward  Goode l l ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  25 ,  7977 aL  9 :15  A.M.  Pet i t ioner  appeared by  PauI  H.  Franke l ,

Esq. The corporat ion Tax Bureau appeared by peter crotty,  Esq. (James J.

M o r r i s ,  J r . ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether  the investment  a l locat ion percentage appl ied to the capi ta l

gain real ized by pet i t ioner  in  connect ion wi th the sale of  i ts  50% interest  in

the common stock of  Panagra proper ly  ref lecLed i ts  act iv i ty ,  business,  income

or capi ta l  in  New York

I I .  I n  t he  even t that  i t  should be determined that  the said investment

a l l oca t i on  pe rcen tage  d id  no t  p rope r l y  re f l ec t  t he  ac t i v i t y ,  bus iness ,  i ncome

or capi ta l  o f  Panagra in  New York,  whether  the Tax Commission,  in  i ts  d iscret ion

shou ld  ad jus t  i t  as  p rov ided  by  sec t i on  210 .8  o f  t he  Tax  Law and ,  i f  so ,  t he

character  and extent  of  the adjustment .
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FINDINGS OF FACT

1-  Pet i t ioner ,  h l .  R .  Grace & Co. ,  (here ina f te r  re fe r red  to  as  "Grace" )

was incorporated in Connect icut on June 20, 1899. I t  began doing business in

New York on December 10 ,  7899.

2 .  Dur ing  1967,  Grace 's  p r inc ipa l  bus iness  ac t iv i t y  was  chemica l  manufac-

tur ing. f t  conducted that business in vir tual ly every state of the United

States. I t  also owned stock interests in a few other corporat ions as investments

3. On October 15, 7968, Grace f i led a 7967 New York State Corporat ion

Franchise Tax Report  with the Corporat ion Tax Bureau which reported a $509r315

l iab i l i t y  as  fo l lows:

Tax on

C a p i t a l  g  3 , 2 5 3

Bus iness  Income 26,085

New York Investment Income 479.977

* * "

Grace 's  7967 Subs id ia ry  A l loca t ion  Percentage was 2 .49%.  I ts  1967 Bus iness

Al loca t ion  PercenLage was 5 .56%.

4-  On October  71  1971,  Grace f i led  w i th  the  Corpora t ion  Tax  Bureau a

Claim for Refund of $434,0I2 for 1967 on two grounds: ( i )  that in the return's

computat ion of the fnvesLment Al locat ion Percentage, book values had erroneously

been used ins tead o f  fa i r  marke t  va lues ;  and ( l i )  tha t :

"Appl icat ion of the statutory invesLment al locat ion percentage
does not effect a fair  and proper al locat ion of investment income.
That percentage is attr ibutable pr incipal ly to capital  stock of the
Marine Midland corporat ion which is al located 100% to New york and
which accounts for 94/,  of  total  New York investment capitar ($23,788M
divided by $25,271rr) .  That stock was acquired in 1965 as the resurt
of the l iquidat ion of Gracers investment in the Grace National Bank,
a  subs id ia ry  corpora t ion .

Investment income ($19,9421534) is attr ibutable pr incipal ly to
the  ga in  ($14,322,738)  on  sa le  o f  Grace 's  50% in te res t  in  cap i ta l
s tock  o f  Pan Amer ican Grace A i rways ,  Inc .  That  corpora t ion ,  in



engaged in a i r  t rans-
had a New York a l locat ion

I t  is subrni t ted that the extraordinary and inequitable effect
of the statutory investment al locat ion percentage should be adjusted
by excluding the assets and income appl icable to the investments in
Marine Midland Corporat ion and Pan American Grace Airways, Inc. in
a c c o r d a n c e  w i t h  s e c .  2 1 0 . 8  o f  t h e  1 a w . "

5. On FebruarY 1, 7974 the Corporat ion Tax Bureau sent Grace a not ice of

part ial  disal lowance (a part ial  refund was granted on the valuat ion quest ion)

which ( I)  specif ical ly denied the sec. 270.8 adjustment requested in ground

( i i )  o f  the  C la im and ( I I )  reduced (a )  the  to ta l  tax  to  $304,238 and (b )  the

tax on New York fnvestment fncome to $2641229 and (I I I )  changed the subsidiary

and bus iness  a l loca t ion  percentages  as  hereaf te r  s ta ted .

sa id  no t ice ,  da ted  February  1 ,  L974,  s ta ted ,  in  par t ,  tha t  Grace 's

claim for refund "was reduced by denying your request to al locate the capital

gain in the sale of your holdings in Pan American-Grace Airways by zero percent

in r ieu of the statutory i -nvestment arrocat ion percentage".

6- 0n December 17, 1975 Grace f i led with the Corporat ion Tax Bureau a

Pet i t ion  fo r  Refund o f  $228,521,  p lus  in te res t ,  fox  1967.

7. The valuat ion determinat ion stated in the aforesaid noLice, dated

February  1 ,  7974 '  caused Grace 's  1967 Conso l ida ted  Inves tment  Income and i t s

1967 Investment Al locat ion percentage to be as fol lows:

1967 Consol idated InvesLment Income

Dividends from Marine Midland Corporat ion $ 762,867

Gain on the sale of stock of pan American -

Grace A i rways ,  Inc .  ( "Panagra" )

Other  (decreased in  noL ice  by  $341,125)

'1,4 
,322 r739

5 .373 ,550

$20 ,459  ,  155

which Grace acquired i ts
por ta t ion  so le ly  ou ts ide
percentage o f  zero .

- 3 -

50% interest in 1929,
the United States and
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f nves tmen t  A l l oca t i on  Pe rcen tage

I s s u e r t s  N . Y . To ta l  A l l oca ted
rnvestment Arlocat ion percentage value N.y. varue

Marine Mid land
Corporat ion

The Ruberoid
Company

Singer Credi t
C o r p .

J . C .  P e n n y  C o .

Panagra

Others

100%

9 .80%

e.4B%

s.63%

Zero

Zero

$  2 3 , 7 8 8 , 0 0 0  $ 2 3 , 7 9 9 , 0 0 0

1 1 , 9 9 2 , 0 0 0  1 , 1 7 6 , 0 0 0

1  , 7 4 8 , 0 0 0  1 6 6 , 0 0 0

2 , 4 9 8  , O O O  1 4 1  , 0 0 0

781 ,ooo (1 )  None

6 6 . 9 9 7 . 0 0 0  N o n e

$  1 0 7  , 8 0 4  , 0 0 0  $ 2 5  ,  2 7  1  , 0 0 0

rnves tment  Ar roca t . ion  Percentage ($25,2 l r ,ooo d iv ided by  g107,804,000)
/ ' t  \

23.49%\ ' )  .

7 - At al l  t imes relevant,  Marine Midland Corporat ion reas a New York

bank.

Prior to 1965, Grace was the owner of the Grace National Bank.

During 1965 Grace consunmated an agreement with Marine Midland Corporat ion,

entered into by them during 7964, pursuant to which Grace sold to Marine Midland

Corporat ion the asseLs of the Grace National Bank. As the considerat ion for

i ts acquisi t ion of ownership of said assets, Marine Midland Corporat ion del ivered

to Grace and Grace accepted shares of Marine Midland Corporat ion's preferred

stock const i tut ing eight percent of the total  equity of Marine Midland Corporat ion.

During 1967 Marine Midland Corporat ion had a 100% New York Al locat ion Percentage.

8- Panagra was incorporated in Delaware in 1929 for the purpose of

engaging in air  t ransportat ion of persons, property and mai l  over route between

a g r a s t o c k f o r 1 9 d a y s i n 1 9 6 7 . A c c o r d i n g l y , l g / 3 6 5
x  $ 1 5 , 0 0 0 , 0 0 0  =  9 7 8 1 , 0 0 0 . 0 0 .

(2) Although the part ies sr ipulated that this percenrage was 23.48%, i t
shou ld  be  23 .44%.
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the Panama Canal  Zone and Buenos Aires,  Argent ina,  v ia the count . r ies of  the

west  coast  of  South Amer ica and then across the Andes f rom Sant iago,  Chi1e,  to

Mandosa,  Cordoba and Buenos Aires,  Argent ina.  Pan Amer ican t lor ld  Ai rways,

rnc .  and  Grace  each  subsc r i bed  to  50% o f  t he  cap i t a l  s tock  o f  $1 ,000 ,000 ,

i . € . ,  e a c h  i n i t i a l l y  i n v e s t e d  $ 5 0 0 , 0 0 0 .

Panagra operated under a cer t i f icate granted by the Civ i l  Aeronaut ics

Board  as  a  U .S .  Fo re ign  f l ag  ca r r i e r  ope ra t i ng  ou ts ide  o f  t he  Un i ted  S ta tes

and was not  regis tered to do business in  New York State dur ing 1.967 or  pr ior

y e a r s .

Pan Amer ican Wor ld Ai rways,  Inc.  and Grace each owned f i f ty  percent

of  the shares of  conmon stock of  Panagra,  Grace held i ts  Panagra stock as an

investment  unt i l  i t  sord the same in 1967 as hereaf ter  s tated.

Panagra 's  management was separate f rom and independent  of  Grace.  I t

submit ted no budget  to Grace;  none of  Panagra 's  expenses vrere c la imed as

deduct ions by Grace in i ts  New York returns;  none of  i ts  payro l l ,  property  or

receipts were inc luded in the Grace returns to New York StaLe for  1967 or

pr ior  years I  Panagra 's  books and records were kept  separate and apart  f rom

Grace ts  i - n  Panag ra t s  own  o f f i ce ,  wh i ch  sa id  o f f i ce  was  t rans fe r red  to  New York

in 1952 for  convenience;  and the re lat ionship between Panagra and Grace was an

arms- length re lat ionship .

9 .  Du r i ng  1967  Grace  so ld  i t s  Panag ra  sha res  f o r  $15 ,000 ,000 .  I t s  bas i s

fo r  t hose  sha res  was  $6771262  and  a  ga in  o f  $14 ,332 ,738  was  thus  rea l i zed .

Dur ing 7967 Patagra had a zero N.  y .  Al locat ion percentage.

10.  As a resul t  o f  an audi t  made by the Corporat ion Tax Bureau for  the

pe r i od  ended  December  31 ,  7967 ,  Grace ' s  Subs id ia ry  and  Bus iness  A l l oca t i on

percentages hrere changed to 3.214% and 6.748% respect ive ly ,  and the tax on

cap i t a r  and  Bus iness  rncome to  $4  r712  and  $351297 ,  respec t i ve l y .



11 .  Du r i ng  the  cou rse

motion for }eave to amend

paragraphs af ter  paragraph

amend was consented to by

thereupon granted.

- 6 -

of  the hear ing held here in,  the pet i t ioner  made a

the pet i t ion by adding three a l ternat ive posi t ion

5 of  the pet i t ion.  Said appl icat ion for  leave to

Counsel  for  the Corporat ion Tax Bureau and was

A .

between

whol ly

B .

CONCTUSIONS OF LAL}

At a l l  t imes re levant  Panagra was only engaged in a i r  t ransportat ion

the Panama Canal  and points in  South Amer ica and i ts  operat ions were

un re la ted  to  t he  pe t i t i one r?s  New York  bus iness  ac t i v i t i es .

The interest  of  the pet i t ioner  in  Panagra contr ibuted to the worth

and  i ncome o f  pe t . i t i one r t s  en t i r e  en te rp r i se .

C.  In the par t icu lar  c i rcumstances of  the present  case,  the investment

al locat ion percentage of  23.45%G) appl ied to the capi ta l  gain real ized by the

pet i .L ioner  in  connect ion wi th the sale dur ing 1967 of  i ts  50% interest  in  the

shares of  common stock of  Panagra,  d id not  proper ly  ref lect  the act iv i ty ,

business,  income or  capi tat  of  the pet i t ioner  in  New york.

D.  That  the Corporat ion Tax Bureau is  d i rect .ed to recompute pet i t ioner ts

investment  a l locat ion percentage by excluding the value of  pet i t ioner 's  investment

in Panagra f rom the tota l  va lue of  i ts  investments.  The Bureau is  a lso d i rected

to exclude the gain on the sale of  Panagra stock in  determin ing ent i re net

income.

E.  Except  as here inabove expressly  granted,  the pet i t ion of  t { .  R.  Grace

&  Co . ,  da ted  December  17 ,  1975 ,  as  amended  by  t he  mo t i on  fo r  l eave  to  amend ,

submi t t ed  and  g ran ted  on  Augus t  25 ,  1977  i s  i n  a l l  r espec ts  den ied .

The Not ice of  Def ic iency issued by the Corporat ion Tax Bureau dated

(3) Percentage was actual ly 23.44%. See  fooLno te  (2 )  sup ra .



February  1 ,  1 ,974,  i s  mod i f ied  to  the

in  a l l  o ther  respec ts  i s  sus ta ined.

DATED: Albany, New York

JUL 0 7 1980

extent  here inabove expressly  prov ided and

STATE TAX COMMISSION

COMMISSIONER


